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I. INTRODUCTION 
Despite their divergent approaches to the practice f law and the preparation of this case fo 

x-esentation to the Hearing Officer, counsel for the parties have been in relatively constan 

;ommunication regarding the discovery issues which have arisen. As this memo will show, thei.: art 

some fundamental differences of legal opinion between counsel for Pine Water Company and counse 

for the Complainants Pugel, Randall and ATM which creates the disputes being presented to the Hearin1 

Officer. It is the position of the Complainants that the nature and the volume of the discovery bein1 

propounded upon them is inappropriate and a violation of the applicable Arizona Rules of Civi 

Procedure and further the discovery sought is beyond the ken of the allowable scope of discovery 

Despite protestation ct by the Complainants, Pine Water Company has taken the steadfas 

position that it is m their questions be answered, and if they are not answered in a manne 

acceptable to Pine Water Company that the answers be modified to fit some preconceived notion o 

expectation of Pine Water Company. 

First, it is of interest that the Motion to Compel Discovery which requests that the Complainant 

respond to the Fourth and Fifth Sets of Data Requests from Pine Water Company was filed with thl 

Arizona Corporation Commission on March 26, 2007 which was several days before the discover 

responses were due and were tendered in thi matter. In fact, in light of the responses which werl 

tendered, some of the obiections which were set forth very well have become moot, placing Pine Wate 



2 

3 

4 

5 

6 

I 

8 

9 

10 

I 1  

12 

13 

14 

15 

16 

20 

21 

22 

23 

24 

25 

26 

27 

28 

As will be later addressed in this Memorandum, the discovery propounded upon and the unreasonabl 

timing demands made upon the Complainants, coupled with an outright refusal to follow the applicabl 

Arizona Rules of Civil Procedure, are indicative of an adherence to that no longer held tenant of lega 

practice. 

11. JOINDER IN REQUEST FOR PROCEDURAL CONFERENCE 
Counsel for the Complainants would c cur that a Procedural co 

rage that the same be set for a hearing as soon as possi 

rtaining to the application of the Rules of Civil Procedure to this Proceeding will be 

rence is in order at this time 

In response to the Request, 

addressed in the Motion for a Protective Or r portion of this memorandum. 

111. OPPOSITION TO CHANGING THE FORTHCOMING 
HEARING DATE 

Water Company has repeatedly threatened to seek additional time in these proceeding: 

it is the conduct of the Complainants which necessitates this request. A closer look at th 

clearly show that it is Pine Water Company’s failure to understand or acknowledge th 

legal issues which niust be presented and resolved that is the problem. Pine Water is seeking to bri-ig i 

volumes of extraneous material in an effort to avoid a direct confrontation with the issues as they are t 

1 



were not due until later the next week, this Motion to Compel was filed prior to the time the response 

were due. The Complainants were not ignoring Pine Water; they were working on the matter 

previously tendered by Pine Water Company. To make groundless accusations that the “Complainant 

obstinate refusal to respond to PWCo’s legitimate discovery requests has regrettably forced PWCo t 

discovery dispute to create chaos in this litigation. 

B. Dissection of the Motion 

was raised that it called for a conclusion of law. Complainants do acknowledge the provisions of R 

wanted the Complainants’ opinion they should have asked for it. 

The next objection raised concerns the Objection to Data Request 4.9. The complainants di 



which are attached hereto, indicates, the Corn1 

Question Number Objection I,r; 
4.la Yes 

submitted d 



cluttered with extra details which will deter, rather than aid and assist the finder of fact in reaching a 

Pine Water Company, or its predecessors. In granting, or amending a Certificate of Convenience a 

Necessity, issued pursuant to Arizona Revised Statutes $40-281, the Corporation Commission 

deemed to be acting in a judicial capacity. Pacific Greyhound Lines. v. Sun Valley Bus Lines 70 A n  

65, 216 P.2d 404 (1950); Arizona Corporation Commission v. Tucson Insur 
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argued to the Co . cf Soutliern Pacific Company v. Arizona Corporation Commission, 98 

Ariz. 339, 404 P.2d 692 (S.Ct. 1965); Arizona Public Service v. Arizona Corporation Commission, 155 

Ariz. 263, 746 P.2d 4 (Ct. App. 1987). 

B. Regulated Monopoly is the Public Policy of Arizona 
It is the policy of this state that public service corporations exist in an environment of regulated 

monopoly. Arizona Corporation Commission v. Tucson Insurance and Bonding Agency, 2 Ariz. App. 

458, 415 P.2d 472(1966) In exchange for the exclusive right to provide service within a specific 

geographic area, the public service corporation is subject to regulation by the Arizona Corporation 

Commission. The Arizona Supreme Court in Application of Trico Electric Cooperative, Inc v. Senner, 

,377P.Zd 3UY (1Y62) has noted: 
In the performaiice of its duties with respect to public service 
corporations the Commission acts as an agency of the State. By the 
issuance of a certificate of convenience and necessity to a public service 
corporation the State in effect contracts that if the certificate holder will 
make adequate investment and render competent and adequate service, 
he may have the privilege (Emphasis added} 

of a monopoly to a public service corporation is not a matter be taken lightly. The 

Arizona Supreme Court has indicated rather that the monopolies are tolerated, as a necessity, to wit: 

The monopoly [***5] is tolerated only because it is to 
vigilant and continuous regulation by the Corporation Commission, and 
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than one instrumentality is allowed to operate when one is amply 
sufficient to meet the public needs, the actual cost to the public in the 
long run is not only as a rule greater than it would be with but one plant, 
but the service is also less satisfactory. Past history has shown that in 
public service enterprises competition in the end injures rather than helps 
the general good and that whether in public or private hands, such utilities 
are best conducted under a system of legalized and regulated monopoly. 
41 Ariz. At 165 {emphasis added} 

But the key here are the emphasized words. Regulated monopoly works when one public se-vicc 

corporation is amply sufficient to meet the public needs. But when it is not, this policy in favor ol 

regulated monopoly must be examined! In this case, Pine Water Company is not able to meet the need: 

of the community. When ordered by this Commission to find “a permanent solution to Pine Watei 

Company’s water shortage issues” Supplemental Opinion and Order on New Service Connection 

Moratorium, Arizona Corporation Commission Decision No 67823, the Company has failed to do sc 

as witnessed by the implementation of the full moratorium on new connections to the Pine Watei 

the company, because it in fact cannot supply adequate water to its service area, whick 

Order of the Corporation Commission, Pine Water Company is not “amply sufficient tc 

meet the public needs.”2 As a result this policy should be discarded in this instance and in looking at thc 

relevant issues in this case the issue of Pine’s inability to provide service is tantamount. 

ee Also, General Order No. A-I, Arizona Corporation Comnzission as cited in Grand Canyon Airlines, Inc v. Arizona Aviation, 

Inc., 12 Ariz. App. 252, 469 P.2d 486 (1970) which states: 
“SECTION 3. It is hereby declared to be the policy of this Commission . . .; (4) recognize 

the public policy of this state as announced by our Supreme Court ( Corp. Comin v Peoples 
Freight Line, 41 Ariz. 158, 16 P.2d 420) to be that of regulated monopoly, and that competition 



the Commission: 
The question before the Court is as follows: when may the Arizona 

Corporation Commission ("Commission") delete a portion of the area 
encompassed in a water company's certificate of convenience and 
necessity? Id 13 7 Ariz. at 405. 

The Court then went on to articulate the test for when a Certificate of Convenience and Necessitv ma. 

3e amended, to wit: 
In Trico we said a certificate holder was entitled to an opportunity to 
provide adequate service at a reasonable rate before a portion of its 
certificate could be deleted. A certificate holder is entitled to that 
opportunity because providing it with that opportunity serves the public 
interest. This is necessarily the case in light of Arizona's public policy with 
respect to public service corporations 

Once granted, the certificate confers upon its holder an exclusive right to 
provide the relevant service for as long as the grantee can provide adequate 
service at a reasonable rate. If a certificate of convenience and necessity 
within our system of regulated monopoly means anything, it means that 
its holder has the right to an opportunity to adequately provide the service 
it was certified to provide. Only upon a showing that a certificate holder, 

mand for service which is reasonable in light of 

. . .  

1 Pine Water Company is under an obligation to provide the same service at the same price to all customers.Towii of 
Wickenburg v. Sabin, 68 Ariz. 75, 200 P.2d 342(1948)cited irz Application of Trico, supra92  Ariz ut 384 Arizona Revisea 



e service at reasonabl 

reasonable in light of projected need? 

4. Did Pine Water Company fail to provide such service at a reasonable 

cost to the Customers? 

rhe answers to these questions determine whether or not it is in the public interest to delete territ 

iom the Pine Water Company CC&N. All proposed discovery should be evaluated in light of 

ipplicability to these issues or whether it would lead to the discovery of information relevant to th 

hen arises as to the relevance of how those properties may be served in the future, whether by 
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each party as to whether or not the public interest may be served are discoverable. The determination 

to what the public interest is or may be is not a fact in the possession of any party, but rather is 

determination made by the Commission. 

D. Scope and Parameters of Allowable Discovery 



further or supplemental response to the questions hereinbelow identified, and that they do not have t 

respond to the Sixth Data Request of Pine Water Company absent an order from the hearing officer t 

respond to all or a portion thereof. The Complainants assert the position that the following questioiis li 

beyond the Scope of legitimate discovery in this matter, and further that the number of questio 

propounded have exceeded the limitations set forth in the applicable Rules of Civil Procedure, and th 

request a protective order precluding the propounding of any further discovery without an order of tli 

Hearing Officer issued after hearing and good cause shown, and further allowing the Complainants ii 

to have to answer the following questions nor supplement any answers already made thereto on th 

grounds that the questions are beyond the scope of discovery allowed in this matter: 1) Questions 4. 

4.6, 5.4, 5.5, 5.12a-g, 5.13, 5.15; and 2) all of the Sixth Data Request because the sanie falls beyond th 

scope of discovery and exceeds the limitations under applicable rules, and further direct that any furtli 

Procedural Order. They have sought discovery of not only what the Complainants know, but also wh 

their experts know. They have sought documentation in the possession of the Complainants, which i 



10 

11 

12 

13 

14 

15 

16 

17 

24 

Although demanding strict compliance with the schedule set forth in the Procedural Orders in thi 

matter, Pine Water Company, without citation of law or authority, refuses to comply with the limitatio 

itself, or chasing information which is not relevant to the issues in this proceeding. 
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OBJECTION: CALLS FOR A CONCLUSION OF LAW 

Complainants’ properties? 

ANSWER: Although at  the present time the showing of a 100 year water adequacy ma 
not be legally required, it is in the interest of maintaining the value of th 

which place the counties and cities and towns outside of Active Management Ar 

water supply prior to the approval of any new subdivision of property. Each bi 
has passed its respective house of introduction and is presently in an Engrosse 
form. This response regarding these bills will be supplemented as they procee 
through the legislature. 

for an extension of water utility service a 100-year adequacy statement? 

service corporations are doing. As to whether or  not the same is required in 
Active Management Area, that would call for a conclusion of law and to that ext 
the Complainants object to this question. 
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supplied sufficient water for their property they would still be subject to the Curtailmen 
Tariff. Additionally, all water they supplied would be absorbed into the Company’s wate 
supply to be distributed throughout the community thus they could also be subject to va te  
shortages or pressure shortages. It is the Complainant’s position that if their property wa 
no longer within the CC&N they would not be subject to the Curtailment Tariff and the: 
would receive full access to all the water they have and they would not be subject to th 
inadequate supplies of the Company and the Curtailment Tariff. 

Admit that in response to Complainants’ Request for Admission No. 19, the Company offerel 
ATM a will serve letter similar to that already offered to Complainants Pugel and Randall. 

4.4 

ANSWER: The Company, through its attorney, offered to the attorney for ATM, but dit 
not provide a “will serve letter” to ATM, and since no letter was provided, it is not possibl 
to know the contents of said letter. 

Complainants repeatedly refer to Company’s inability to 
What constitutes “reasonable rates”? 

OBJECTION: C FOR A CONCLUSIO 

4.5 water at “reasonable rates’ 

4.6 Should Company’ tiiig ratepayers have to pay a return on and of plant built solely to serv 
the extension of service to 

OBJECTION: CALLS NCLUSION OF LAW 

Has Company eve stated, represented or required that Complainants construct plant befor 
Company was granted a variance to the Commission’s prohibition on new coimections and xai 
extensions? 

e of the Complainants’ properties? 
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ANSWER: The Order referenced is Decision No. 67823 in Docket W-03512A-03-027! 
OBJECT TO THE QUESTION, THE ORDER SPEAKS FOR ITSELF. 

Please explain what a “realtor d sand and gravel provider” accomplished in 2 years th: 
Company has not accomplished in 1 1 years as claimed in response to Company data request 2.1 f 

ANSWER: Drilled a deep well which produces a substantial supply of water. 

Please identify all applicable rules and regulations or industry standards concerning the amour 
storage the Company should have in its water system. 

ANSWER: OBJECT T O  THE QUESTION T O  THE EXTENT IT REQUIRE, 
CONCLUSIONS O F  LAW. The amount of storage should be determined by a 
appropriate engineer, not by the Complainants. The Complainants are aware that th 
Company sold a storage tank which has been refurbished by the County, but that his na 
central to the issues in this case. 

4.10 

Company develop its CAP water allocation to augment water supplies in it 
CC&N as alleged by Com 

ANSWER: There have tive uses of CAP water allocations i 
Arizona. Since the Complainants are not the owners of the allocation, nor authorized t 
use it, it would be a waste of the complainants resources to attempt to determine such 
beneficial use. That is the Company’s job. 

pany data request 2.17. 
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an order fiom the Hearing Officer obtained in the manner set forth in the applicable rules, no further 

responses shall be forthcoming until such order is presented. 

RESPONSES TO FIFTH SET OF DATA REQUESTS 

FROM PINE WATER COMPANY 

TO RAYMOND R. PUGEL AND JULIE B. PUGEL 

AND ROBERT RANDALL AND SALLY RANDALL 

and 

ASSET TRUST MANAGEMENT, COW.  

W-03512A-06-0407 and W-03512A-06-0613 (consolidated) 

- 

ater collection and treatment, electric, gas, tel 
services be provided for Complainants’ properties? 

By the appropriate public entity responsible for providing such service. The ATN 

Town homes project already has all the above utilities in place to the lots for thc 



townhouse. The 13 purchased townhouses were not completely built. ATM received buildin 

on-hold pending a solution to acquiring water service for the final 43 townhouses. 

aiving the objection, the Complainants Pugel and Randall incorporate the response t 



from the larger customer base. 

5.6. How does either development identified in response to data requests 5.5 and 5.6 proniote 
sustained use of water supplies in the Pine, Arizona area? 

supply because the source of water is groundwater, and once used it is returned to the grou 
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f that the Milk Ranch Well h 
egarding such testimony, plea 

a. The meaning of the terms “sufficient water”. 

ANSWER: Given the rate of production of the well previously disclosed, and the estimated usage 

of water for the proposed development of the property it appears that the amount of vvater 

available from the well is greater than the amount needed for future uses. Unlike Pine Water 

Company, Mr. Pugel does not believe that he will run out of water and have to resort to trucking I 

water into the community as does the present water supplier. I 

I 
b. The basis for this testimony based on the witness’s own persona 

information. 

his informatio provided by is one of the principals in Milk , 

Ranch LLC. As such he personally has informat 
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e “will serve” letter. 

c. Admit that the Company has offered to negotiate an extension agreement with Mr. Pugt 
pursuant to AAC R14-2-406. 

Deny. ANSWER: 

R14020406. 

The Will Serve letter does not comply with the requirements of ,’iA[ 

d. Admit that the Company has informed Mr. Pugel that infrastructure he would be require 
to convey and/or finance would be treated as either an advance or a contribution in aid c 
construction. 

ANSWER: Deny 

of construction are refunda 

S FOR A CONCLUSION OF LA 

RJ 4-2-406 there are limitations on the refunding of advances in aid of construction. 

5.1 1 .  When did Mr. Pugel or his spouse, or any entity they control or own, in whole or in part, acquirl 
the property or properties that are the s 

QNSWER: Although this is public in 

cels 301 19 019 



c. How much water has each well owned by SH3 LLC produced in each of the past thr 
years. 

OBJECT TO THE QUESTION, THIS INFORMATION NOT IN POSSESSION OF T 

COMPLAINANT, NOR READILTY AVAILABLE TO THE COMPLAINANT AND 

BEYOND THE SCOPE OF REASONABLE DISCOVERY 

d. How many customers does SH3 LLC provide water to? 

e. How much water was used by SH3 LLC’s customers as identified in response to the pri 

INANT AND 
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the Arizona Corporatio 

OBJECT TO THE QUESTION CALLS FOR A CONCLUSION OF LAW. 

5.14. In his direct testimony at page 3, Mr. Moriarity expresses a belief that SH3 LLC has sufficien 
water to allow for development of ATM’s property. Regarding such testimony, please explain 

a. The meaning of the terms “sufficient water”. 

ANSWER: The Agreement calls for up to 3,923,750 gallons of water per year. That constitute 

sufficient water for the development. Sufficient water” is defined as the supply of water matchin! 

epartment of Environmental Quality standard of water usage in Arizona - 151 

per household ATM has specified the 150 gallons per day per household as : 

standard for the 43 units realizing that not the 43 units would be fu 

The basis for this testimony based on the witness’s o 
information. 

ANSWER: The witness negotiated this 

him that they had the water available t 

has seen a copy o 

information fro 

eement with SH3LLC, the managers of which assure( 

ovide it to ATM for this development. Mr. Moriariq 
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ANSWER: The SH3 Well can produce enough water to provide for those present1 
receiving water from it and still have more than the almost 4,000,000 gallons per yea 
available to sell to the ATM project. Mr. Moriarity has seen a copy of the 100-yea 
adequacy rating for the SH3 well. Mr. Moriarity also has seen the information from MI 
Mike Ploughe’s assessment of the SH3 well that is included in the discovery for this cas  
Mr. Moriarity has been told that the SH3 well pumped to fill a pond two summers ago B 

no cost that became a source of water for the area forest fire fighting and this action had n 
impact on the customer base for the SH3 well. 

Please provide a resume or CV for 

ER: It is attached 

1 Ploughe. 

5.18. Has Mr. P1 he previously testified before the Coinmission? If so, please idelltify the cast 
decision or docket number. 



I 

2 

3 

4 

5 

6 

7 

8 

9 

I O  

11 

12 

13 

14 

1s 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2s 

26 

ANSWER: There is a distribution line in the street immediately across from SH3. Pine Wate 

Company was going to use this line to connect the SH3 well to the Pine Water Company systen 

however, their negotiations with the owners of SH3 failed. 

5.22. Mr. Ploughe testifies that the Milk Ranch Well is close enough to the Pine Water system to mak 
connection in a "cost efficient manner". Please explain the bases for Mr. Ploughe's testimon: 
including a showing of the relative location of the Company's existing facilities, the point ( 

interconnection and provide a copy of the engineering, design and facilities cost estimates t h  
form the bases for his testimony. 

ain line is clearly within close proximity to the Milk Ranch well. Mr. Plough 

nt back to the exposed part of the main (in the Pine Creek channel) and collected addition; 

otos of that. It appears to be a 3" riser with a 4" valve and "blow off '  at the base. The mai 

iameter. In one of the photos taken at  this exposed pipe section yo must be either a 4" or 6" 

Rays well, in the d ce and through the trees. 

5.23. Admit that the only basis identified by Complainants for Pine Water Company being unable t 
ffect pursuant to Commission Decision Nc 

67823. 





\. 

testimony of Mr. Moriarity. 

6.3. Please provide the cost of drilling and equipping the Milk Ranch Well and please provide 
documentation supporting such costs. If Complainants believe all documents responsive 
to this question have already been provided, please specify which documents previously 
provided apply. 

6.4. Please provide information, test results, and/or documentation regarding the 
determination of the long-term yield of the Milk Ranch well beyond the tested rate. If 
Complainants believe all documents responsive to this question have already been 
provided, please specify which document previously provided applies. 

Regarding the facilities referred to in Mr. Ploughe’s direct testimony (at p. 4) as being 
-within close proximity (30 feet) of th 

6.5. 
ilk Ranch Well, please 

Provide any maps or diagrams or other documents in Complainants’ possession 
showing the location of the Milk Ranch Well in relation to the facilities referred 
to in Mr. Ploughe’s direct testimony. 

Ploughe’s testimony. 

State the estimated size and capacity of the facilities that will be needed to 
interconnect the Milk Ranch Well to Pine Water’s system. 

State the estimated size and capacity of the facilities that will be needed to 
interconnect the SH3 well to Pine Water’s system. 
State a basis or bases for believing any such facilities are owned, controlled, or 
operated by Pine Water Company. 

State the basis for believing that any such facilities represent a source of 

c. 

d. 

I 

distribution lines. 



6.9. Concerning the Water Purchase Agreement between ATM and SH3 LLC, please state, 
explain or identify: 

c. 

d. 

How the cost of water under the Water Supply Agreement was determined? 

How it was determined that 326,980 gallons of water per month would be 
sufficient to serve the persons and properties identified in response to data request 

Who will finance Water Distributor’s water system? 

Who will own and operate Water Distributor’s water system? 

What experience does ATM have operating a water system? 

e. 

f. 

g. 

i .  What experience does ATM have installing andor  operating backflow prevention 
devices? 

What assurance does ATM have that it will be provided water in an amount 
sufficient to meet the deniand of its planned development? 

How will the rates for water provided by ATM as Water Distributor be 
determined? 



6.10. Admit that Conlpl 

d. Please provide copies of all well driller logs from the drilling at the Milk Ranch 
Well. 

Please provide a copy of the “main extension” referred to in Mr. Moriarity’s direct 
testimony (at p. 2). 

With regard to A M’s proposed water connection to SH3 LLC, please provide all 
documents related to the water system interconnection between the two water systems or 
properties, including, without limitation: 

a. 

6.13. 

6.14. 

Map indicating the point of interconnection. 

Size of piping to be interconnected. 

of-way or Gila County road within the ATM property. 
s authority, if any, to operate a water distribution system in a public 

right-of-way or Gila County road outside of the SH3 LLC property. 

Copies of the required Gila County Franchise Agreement to install, operate, 
maintain, and repair public water system distribution lines within the ATM 
property or outside t.he ATM property connected from SH3 LLC property. 

g. 




